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% NEGLIGENCE »% 
(Other than Automobile) 


Stores and Shops.—Declaration alleging that plaintiff sustained 


injury as the result of the negligent construction and 
maintenance of a sloping terazzo entrance to a store owned 
by one of the defendants and leased by the other defend- 
ant was held not to be demurrable (Armentrout v. The Dun- 
leer Co. et al., Circuit Ct., Baltimore County, Md., J 403,125). 
Worn and Slippery Stairway.—Where the jury returned a 
verdict for plaintiff, in a suit to recover damages for injuries 
sustained by plaintiff as the result of falling on a worn and 
slippery stairway while she was a customer in defendant’s 
store, it was error for the trial court to enter judgment for 
defendant notwithstanding the verdict (Freeman v. The 
Leader Mercantile Co., Ill. App. Ct., 403,132). Ice in Vesti- 
bule.—In suit by plaintiff wife to recover for injuries alleged 
to have been sustained when she fell upon an accumulation 
of ice in the vestibule leading to defendant’s store, and by 
her husband for loss of services, judgment in favor of 
defendant was reversed (Scotto et al. v. Dilbert Bros., Inc., 
N. Y. Supreme Ct., App. Div., 403,127). Release.—A 
release executed by appellee, who allegedly was rendered 
insane as the result of a blow received when a roll of lino- 
leum struck and crushed her to the floor while she was a 
customer in appellant’s store in Kansas, was properly set 
aside, there being competent evidence to establish that the 
release was executed as a result of mutual mistake of fact 
and that appellant’s agents had conspired to fraudulently 
deceive and coerce appellee into executing the same (Mont- 
gomery Ward & Co. v. Callahan, U. S. C. C. A., 10th C., 
7 403,136). 


Pedestrians Injured.—Where plaintiff stepped aside to let another 


pedestrian pass and stumbled over a stepping stone near the 
curb, thereby sustaining injury, the court held that since 
the evidence established that the stone undoubtedly was a 
useless obstruction having potentialities of danger to pedes- 
trians, the case against the defendant city was properly 
submitted to the jury (City of Lexington v. Clarke, Ky. Ct. of 
App., § 403,135). Right of Entry Reserved.—The fact that 
defendant owner reserved a right to enter the leased 
premises for the purpose of making repairs did not fix his 
liability and make him liable over to defendant city for in- 
juries sustained by a pedestrian as the result of a fall on 
a defective sidewalk adjacent to the leased premises 
(Knickerbocker v. City of Scranton, Marriott, Sci. Fa. Defend- 
ant, Pa. Supreme Ct., 403,130). Door Opening onto Side- 
walk.—Plaintiff was denied a recovery for injuries sustained 
as the result of being struck by an iron door which was 
suddenly opened over a part of a sidewalk, the court holding 
that the construction of doors opening outward over a 
sidewalk does not in itself constitute negligence (Ferry v. 
Oppenheim, Collins & Co., Inc., City of Pittsburgh, Third 
Party Defendant, U. S. Dist. Ct., W. D., Pa., J 403,134). 


Municipality’s Liability—Evidence was insufficient to charge 


defendant municipality with liability for negligence where 
the minor plaintiff was injured while descending a trail in a 
park maintained by defendant (Miller, Jr. v. City of Phila- 
delphia; Miller, Sr. v. Same, Pa. Supreme Ct., J 403,129). 


Parents’ Right to Recover for Nervous Shock.—Where the 


minor plaintiff was injured as the result of finding a de 
composed mouse in a bottled beverage and his parents sued 
to recover for nervous shock alleged to have been caused by 
the happening of this event, the court denied a recovery 
(Minkus et al. v. Coca Cola Bottling Co. of Calif., U. S. Dist. 
Ct., N. D., Calif., § 403,126). 


Vendor’s Liability.—Plaintiff was denied a recovery against 


defendant vendor for injuries sustained when her hand was 
caught in a wringer of a washing machine while she was 
demonstrating to defendant’s repairman the difficulty of 
operating the release, the court holding that plaintiff was 
guilty of contributory negligence as a matter of law (Hor- 
vath v. Morrison, t. a. Morrison’s Electric Shop et al., Pa. 
Supreme Ct., ¥ 403,128). 


Nuisance.—Finding that a stone cutting and monument busi- 
ness as conducted by defendants constituted a public nui. 
sance, the court issued a perpetual injunction against its 
continuance (City of Bethlehem v. Druckenmiller et al, Ps 
Supreme Ct., J 403,131). 


Master-Servant Relationship. — Whether defendant Lankster, 
who, while engaged in breaking rails for appellant’s melting 
furnace, dropped a “rail bar” on the foot of plaintiff’s jn- 
testate, thereby inflicting injuries from which the intestate 
died, was an employee of appellant or of an independent 
contractor, and whether the deceased was on appellant's 
premises as a mere licensee or at the implied invitation of 
appellant, were questions for the jury (Armster, Admx. v 
American Steel Foundries et al., Ill. App. Ct., { 403,133). 


Sub-contractor’s Liability.—Plaintiff, the employee of a con- 
struction company, recovered a judgment against a sub-con- 
tractor engaged to install floor drains in a building under 
construction for injuries sustained when he fell into an 
uncovered, unprotected drain hole (Pettyjohn v. Interstate 
Heating & Plumbing Co., Mo. Supreme Ct., J 403,138). 


Lessor’s Liability—Public Use of Building.—Plaintiff’s failure 
to allege that a building leased by defendant to plaintiff's 
employer, the Works Progress Administration, was in fact 
devoted by the lessee to public purposes in such manner as 
to elicit the patronage of a large number of persons ren- 
dered his complaint for injuries sustained in said building 
insufficient (Schulter v. Board of Education of Newark, N. J 
Supreme Ct., J 403,139). 


Electricity—Where cotton insured against fire loss by appel- 
lant was damaged while in the possession of a common 
carrier when a hoist on the carrier’s truck came in contact 
with electric wires on respondent’s premises, where the cot- 
ton had been stored, the court held that appellant's petition 
failed to state a cause of action against respondent (Royal 
Ins. Co., Ltd, v. Mazzei et al., Abraham, Respondent, Calif. Dist. 
Ct. of App., J 403,140). 


Horses—Vicious Propensities.—Implied findings of the jury 
that a horse owned by defendant was a vicious animal and 
that defendant knew of the vicious or dangerous trait which 
caused injury to plaintiff were held to be supported by the 
evidence and judgment in favor of plaintiff was affirmed 
(Heath v. Fruzia, Calif. Dist. Ct. of App., 403,141). 


Malpractice.—In malpractice action against defendant physi- 
cian, who, without cleansing the crushed finger of plaintiff's 
decedent, packed the same in metanic jelly, and a tetanus 
infection resulted, instruction which excluded from con- 
sideration of the jury all issues of negligence except failure 
to administer tetanus antitoxin was erroneous (Pterce v. 


Paterson, Calif. Dist. Ct. of App., J 403,142). 


Scope of Employment—Independent Contractor Injured.—lIt 
was a question for the jury whether defendant's employee 
had authority to supervise, with respect to hastening its 
completion, work being done by plaintiff, an independent 
contractor, and whether he was acting in the scope of his 
employment at the time he injured plaintiff by striking him 
on the back and causing him to fall, while telling him to get 
on with his work (Lowry v. Anderson-Berney Bldg. Co., Tex 
Supreme Ct., J 403,137). 


* LIFE x 


Proceeds of Policy.—Proceeds of policy after deduction 0! 
amount of note owing to named beneficiary were held to be- 
long to estate of former beneficiary rather than to estate 0! 
insured (In re Robus, Admx., et al, N. Y. Supreme Ct., App 
ldiv., 1 502,658). Assignment.—Wife’s action to recover pro 
ceeds of husband’s endowment policies which were paid to as- 
signee was barred by statute of limitations (Sulkin v The 
First Nat. Bank & Trust Co., Pa. Supreme Ct., ] 502,675) 


Accidental Death — Exception. — Insurer was not liable tor 


double indemnity under exception covering death trom Im 
j ni 


juries intentionally inflicted upon the insured ere 
John Hancock Mutual Life Ins. Co., N. ¥Y. Supreme Ct., APP 
Div., § 502,659). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


ieee asammenianan 


Excess Payment by Insurer. — Insurer which had paid full 
amount of policies and then discovered that insured had 
misstated his age in application could not recover excess 
payment after insured’s estate had been settled (In re Mc- 
Laughlin et al., Exrs., N. Y. Supreme Ct., App. Div., {] 502,661). 


Maximum Coverage.—Maximum coverage of any one insured 
being limited to $1000, said reference being to maximum 
claims under policies and not aggregate indemnity after 
claim matured, policy for $500 issued after policy for $675 
was valid oaly to extent of $325 (Life & Casualty Ins. Co. v. 
Griggs, Tenn. Supreme Ct., {] 502,662). 


Suicide—Incontestability Clause.—By enumerating one restric- 
tion whereby policy coverage was limited, incontestability 
clause did not affect other restrictions excluding suicide, 
among other causes of death, from policy coverage 
(Carothers v. Atlanta Life Ins. Co., Tenn. Supreme Ct., 
{ 502,663). 


Irrevocable Designation of Beneficiaries.—It appearing that the 
insured was attempting to do the best thing for all parties 
involved, he was allowed to cancel prior irrevocable desig- 
nations of beneficiaries (Crenshaw v. Crenshaw, Ark. Su- 
preme Ct., {| 502,664). 


Accident Insurance—Cause of Death.—Evidence was sufficient 
to go to jury on cause of death and finding that death was 
due to shock sustained when insured was attacked by par- 
ticipant in wrestling match is affirmed (Hamilton v. Wash- 
ington National Ins. Co., Wash, Supreme Ct., 7 502,665). 


Forfeiture Not Waived.—Insurer was justified in lapsing policy 
when premium was not paid during month when due, agree- 
ment by agent to draw on insured’s brother for payment 
not binding insurer (W. O. W. Life Ins. Society v. Sosebee 
et al, Tex. Supreme Ct., J 502,666). 


Delivery of Policy.—Mailing of policy by company to local agent 
for unconditional delivery to insured who had already paid 
first premium was sufficient to constitute delivery although 
insured drowned before personal, manual delivery was pos- 
sible (Republic Nat. Life Ins. Co. v. Merkley, Ariz. Supreme 
Ct., J 502,667). 


Approval of Certificate.—Certificate which attempted classifi- 
cation of membership of society on grounds other than 
allowed by statute and did not contain entire incontestability 
clause was properly disapproved by Commissioner (All Amer- 
tcan Benevolent Society v. Erickson, N. D. Supreme Ct., 
{ 502,668). 


Lapsed Policy—Conversion.—Insured’s demand for cash sur- 
render value did not prevent lapse of policy for non-pay- 
ment of premiums during period of receivership proceedings 
and extended insurance expired prior to insured’s death 
(Hone et al. v. Kentucky Home Mutual Life Ins. Co., Ky. Ct. 
of App., ] 502,669). 


Disability Benefits—To Whom Payable.—Disability payments 
due under policies are for the benefit of the insured and 
should be paid towards his support rather than to estate 
of deceased beneficiary under alleged lien agreement (De- 
partment of Welfare of Commonwealth of Ky. v. Farmer's 
Committee (Edwards et al.), Ky. Ct. of App., 502,670). 


Cause of Death.—Under evidence jury was not warranted to 
find that death resulted from any cause other than alcoholic 
poisoning which under the terms of the policy voided the 
same and prevented recovery of the death benefit (Wood- 


si World Life Ins. Society v, Parish, Ky. Ct. of App., 


Reinstatement of Policy—Attempt to Rescind.—Failure of in- 
surer to allege wherein statements made in application for 
restatement were false and incomplete caused answer to 
be insufficient (Harris v. New York Life Ins. Co., Del. Ct. 
of Chanc., J 502,672). 


Paragraph (#) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Assignee’s Claim to Proceeds.—Statement of fact of assignment 


without facts upon which to base claim was insufficient to 
warrant granting of motion for interpleader (Jrma Rosen v. 
The Equitable Life Assur. Society of the U. S., Samuel Rosen, 
Appellant; Same v. New York Life Ins. Co., Samuel Rosen, 
Appellant, N. Y. Supreme Ct., App. Div., 502,673, 502,674). 


*% AUTOMOBILE *% 


Insurance Questions—Misrepresentation of Insured.—Although 


plaintiff paid but $140 for his automobile, it cost him $134.75 
to put the car in working order and it could not be said that 
his statement to his insurer that the cost of the car and its 
equipment was $300 constituted a material misrepresenta- 
tion (Fidelity-Phenix Fire Ins. Co, v. Olvier, Tenn. Ct. of 
App., 705,832). Provision Against Encumbrances.—An 
insurance company failed to prove that an insured con- 
cealed the existence of a mortgage and was denied applica- 
tion of the provision against undescribed encumbrances in 
the policy procured by the lender of money to the insured 
after the insured had placed a mortgage on his car (Mer- 
cury Ins. Co. et al. v. Miles, Okla. Supreme Ct., {[ 705,838). 


Assessment of Policyholders.—The Kentucky policyholder 
of an insolvent mutual indemnity company was not liable 
for a New York assessment for the reason that policy made 
no reference to liability therefor and the “Notice to Policy- 
holders” on the back of the policy containing the only refer- 
ence to contingent liability was not a part of the policy (Fuqua 
Bus Line v. Pink, Ky. Ct. of App., 705,852). Limited Use 
of Truck.—The court found that the use to which the truck 
was put at the time of the collision with the car in which 
plaintiffs were riding was not within the coverage issued by 
defendant and, therefore, plaintiffs were not entitled to sat- 
isfaction of judgments secured against defendant’s insured 
(Jones, for the use of Mobley et al. v. Manufacturer's Casualty 
Ins. Co., Ill. App. Ct., 7 705,855). Contract to Procure Insur- 
ance.—The court refused to hold defendant liable for an 
alleged breach of contract to procure public liability insur- 
ance for plaintiff in connection with the sale of a car to him 
(Griffith, d. b. a. Griffith Motors v. Anderson, Colo. Supreme 
Ct., J 705,857). 


Scope of Employment.—Defendants were held answerable for 


the negligent operation of an employee’s car on a Sunday 
when the employee, en route to his mother’s home, was 
making deliveries on behalf of defendants (Flood v. Bitzer 
et al., d. b. a, Bitzer Motor Co., lll. App. Ct., | 705,856). 


Liability of Warden of Public Works Camp.—The court refused 


to hold the warden of a public works camp negligent in per- 
mitting convicts to roam outside camp without guard and 
he was not answerable for the negligent driving of said 
convicts (Price v. Owen et al., Ga. Ct. of App., { 705,859). 


Loan of Vehicle.—If the driver of defendant’s car was negligent 
at the time of the accident, plaintiff was entitled to recover 
even if the driver of his car, to whom he had loaned the 
car, was negligent (Larner v. Blue Point Individual Laundry, 
Inc., N. Y. Supreme Ct., App. Div., 705,851). 


Imputed Negligence.—Under an amendment to the Vehicle 
Code, the negligence of one who is driving an automobile 
with the permission of the owner is imputable to the owner 
in an action by the owner against the driver of another car 
(Fox v. Schuster et al., Calif. Dist. Ct. of App., J 705,843). 


Status of Occupant.—Plaintiff’s contribution of a small sum 
toward the cost of gasoline to be consumed on a trip was 
but a gesture of a person who did not wish to impose upon 
his companion’s generosity and did not make plaintiff a pas- 
senger for hire in the car (McDougald v. Couey, Fla. Su- 


preme Ct., J 705,833). 
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AUTOMOBILE—Continued 


Children Injured—Coasting.— Defendants were held answerable 
for injuries to two girls whose sled coasted into their car at 
an intersection when the ashes placed at the intersection by 
the city failed to stop the sled (Smith et al. v. Pachter, Pa. 
Supreme Ct., J 705,844). Falling from Ice Truck.—If the 
child, who was injured by falling from defendant’s truck, 
had no permission to ride on the truck, the truck driver’s 
duty to exercise care for his safety arose only when he 
actually discovered the child on the truck and the instruc- 
tion permitting recovery if the truck driver should have dis- 
covered the child was erroneous (/ce Delivery Co. et al. v. 
Thomas, Jr., Ky. Ct. of App., J 705,853). 


Intersection Collisions.—Although evidence warranted finding 
of negligence on part of defendants whose car struck the 
car in which plaintiff was riding, misconduct of plaintiff's 
counsel warranted new trial for defendants (Helton et al. v. 
Mann, etc., Ind. App. Ct., J 705,831). Fire Patrol Truck and 
Taxicab.—Whether a taxicab driver was negligent in col- 
liding at an intersection with a fire patrol truck, en route to 
a fire with large, blinking red lights on top and siren and 
bell sounding, should have been submitted to the jury 
(Grimes et al. v. Yellow Cab Co. et al., Pa. Supreme Ct., 
{ 705,836). Car Parked at Curb Struck.—Plaintiff recovered 
for the damage and loss of use of his automobile which was 
struck, while parked at the curb, by one of the two vehicles 
which collided at a blind intersection (Armer v. Dorton et al., 
Calif. Dist. Ct. of App., 7 705,842). Stop Sign Ignored.— 
The ruling that defendant was not guilty of the negligence and 
misconduct charged was against the weight of the evidence 
which indicated that he entered the intersection at an exces- 
sive rate of speed without obeying the stop sign and struck 
the car in which plaintiff’s intestate was riding (Roberts, 
Admr. v. Cipfil, Ill. App. Ct., 705,854). Municipal v. State 
Law.—Under authority giving municipalities the power to 
regulate traffic at intersections where neither road was part 
of primary state system, municipal ordinance took pre- 
cedence over general state law (Weismantle v. Petros et all, 


W. Va. Supreme Ct. of App., J 705,861). 


Collision with Horse.—Defendants were held answerable for 
injuries sustained by an occupant in the automobile which 
collided at night with their horse which suddenly entered 
upon the highway (Bender et ux. v. Welsh et al., Pa, Supreme 
Ct., J 705,837). 


Opposing Traffic Collisions.—Plaintiff recovered for injuries 
sustained when his car, driven on the right hand side of the 
road, was struck by defendant’s car which was enveloped 
by a cloud of dust raised by the truck preceding it (Cooper 
v. Shaffer, Ill. App. Ct., $705,845). Wrong Side of Road.— 
There was a dispute as to whether plaintiff’s or defendant’s 
car was on the wrong side of the road and the jury’s reso- 
lution of the issue in favor of plaintiff was upheld (Whitfield 
v. Debrincat, Calif. Dist. Ct. of App., 7 705,841). Damages. 
—A verdict holding defendant responsible for a collision 
which resulted when defendant’s bus approached with un- 
dimmed lights at a high rate of speed and on the wrong side 
of the road was not upheld because the court erred in recharg- 
ing the jury on the issue of damages (Georgia Stages, Inc. 
v. Miller, Ga. Ct. of App., J 705,858). 


Parked Vehicle Struck.—Whether the government was negli- 


gent in not having its parked car lighted during the night 
and whether defendant was guilty of negligence in not see. 
ing and avoiding this car were questions for the jury and 
the court refused the government recovery as a matter of 
law for property damage (United States of America v, Wer. 
ling, U. S. Dist. Ct., W. D., Pa., J 705,846). 


Rear-End Collisions.—Defendants were held answerable for in- 


juries sustained by the infant passenger of a vehicle which 
struck the rear of their unlighted parked automobile (Goeb- 
ler et al. v. Selma Mercantile Corp., et al., N. Y. Supreme Ct., 
App. Div., § 705,850). Truck Turned onto Highway from 
Dirt Road.—Defendants were liable where their truck made a 
left turn onto a paved highway from a dirt road, in the face of 
a car approaching from the right, resulting in a collision be- 
tween the car and the rear end of the truck (Bryant, Admr, 
v. Taylor et al., d. b. a, William Taylor Drilling Co., Ill. App. 
Ct., 7 705,840). 


Passing Cars Collision.—Plaintiff did not sustain the burden of 


proving that, when he attempted to pass defendant's car, 
the latter was driven to the left and crowded plaintiff's car 
off the road (Dowson v. Smith, Ill. App. Ct., 705,839). 


Railroad Crossing Collisions.—It was error to dismiss plaintiff's 


complaint to recover for the death of an occupant of a truck, 
struck by defendant’s train, on evidence which would justify 
the conclusion that the trainmen were negligent but which 
did not show that the decedent was contributorily negligent 
(Scheer, Admx. v. The Long Island R. R. Co., N. Y. Supreme 
Ct., App. Div., 7 705,849). Failure to See Train. — Since 
plaintiff’s intestate could have seen the train which struck 
his truck in time to have avoided a collision but exercised 
no care for his own safety, no recovery was permitted for 
his death (Flynn, Admx. v. The Long Island R. R. Co., N. Y. 
Supreme Ct., App. Div., § 705,848). Watchman’s Failure 
to Signal.—In an action arising from a railroad crossing colli- 
sion, it was held error to direct a verdict in favor of a railroad 
company whose watchman, in the view of approaching motor- 
ists, failed to signal the approach of a train (Thomas v. 
Pennsylvania R. R. Co., Ohio Ct. of App., 705,835). Two 
Trains Using Crossing.—Plaintiff recovered for the death of 
his daughter who was killed when the truck in which she 
was riding negotiated a railroad crossing after it was cleared 
by one train and was struck by another train which ap- 
proached from the opposite direction (Keenan, Jr., et al., 
Recrs. v. Black, Fla. Supreme Ct., { 705,834). 


Damages.—The court ruled that $3,000.00 verdict was in- 


adequate compensation for injuries sustained by plaintiff 
when struck by defendants’ truck and ordered a new trial 
unless defendants stipulate to increase the damages to 
$4,500.00 (Reichman v. Brooklyn Truck Renting Corp., et al., 
N. Y. Supreme Ct., App. Div., ¥ 705,847). 


Admissibility of Evidence.—Testimony by plaintiff's witness 


that he settled with defendant for damages sustained by 
defendant in accident out of which plaintiff's action grew 
was inadmissible to show an admission of liability_ by the 
witness (Esser v. Brophey, Jr., Minn. Supreme Ct., {] 705,860). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 


4 





